
     When my dad was developing 

industrial buildings long ago, 

real estate projects were typical-

ly held in partnershipsñeither a 

general partnership or a limited 

partnership.  Today real estate 

ownership is typically held in 

Limited Liability Companies.  

While a partnership is made up 

of partners, a LLC is made up of 

ômembersõ.  However, when 

disputes arise among the 

ômembersõ of the LLC, most of 

us still call it partnership litiga-

tion.  Californiaõs Corporations 

Code has a whole section enti-

tled Californiaõs Revised Limited 

Liability Company Act which sets 

forth specific statutes relating to 

LLCs.  Even those who do not 

have a LLC may get involved in 

litigation with a LLC. 

Here are some important legal 

concepts which arise in limited 

liability company litigation. 

1.  Alter Ego.  Alter Ego is an 

important concept for plaintiffs 

in limited liability company liti-

gation and corporate litigation.  

Oftentimes a legal judgment 

against a LLC may not be worth 

more than the paper it is print-

ed on.  If a LLC was formed 

specifically for a business or 

real estate project that has hit 

hard times, it may not make 

sense to pursue the LLC.  Alter 

ego comes into play when a 

LLC or corporation is not 

properly capitalized or when its 

members or shareholders are 

not respecting the corporate 

formalities (e.g., using the com-

pany for their personal expens-

es).  A court may ôpierce the 

corporate veilõ and hold the 
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In The Works:  Cases We Are Working On... 

Wagenseller Law Firm 
Real Estate and Business Litigation Newsletter 

Å  Wrongful Foreclosure:  We 

represent a bank and two 

lenders in a fourteen cause of 

action lawsuit (including 

breach of contract, negli-

gence, fraud, unfair business 

practices, breach of fiduciary 

duty, quiet title and more) in 

United States District Court.  

The plaintiff is the same attor-

ney we won against at trial in 

November for close to 

$500,000.  

Å  Real Estate Developers 

Partnership Lawsuit:  We 

have been retained to repre-

sent a number of parties in a 

lawsuit between two very suc-

cessful international shopping 

center developers who have 

been longtime partners. 

Å  Ex-Business Partners Law-

suit:  We continue to repre-

sent a business being sued by 

two former partners who hold 

promissory notes.  The ex-

partners continue to litigate  

and to block any potential 

purchases of the business as 

the business declines. 

Å  Fraud and Failure to Dis-

close:  We represent a home-

seller in arbitration by a dis-

gruntled buyer who alleges 

that the square footage of the 

$1.8 million home was mis-

represented (even though the 

buyers signed off on the Cityõs 

Certificate of Occupancy 

showing the square footage 

prior to the close of escrow).  

And, although the Buyers had 

lived in the home for three 

weeks prior to the close of 

escrow, they now allege that 

they donõt like the size of the 

garage and other features of 

the house.  This is a frivolous 

lawsuit. 

Å We continue working on a 

breach of contract lawsuit 

between a real estate broker 

and his former brokerage and 

an international business 

arbitration between two com-

panies.   

     How can we help you? 

individual members or share-

holders responsible for the 

Companyõs debt if it finds alter 

ego to apply. 

Of course there are ways to 

protect against this eventuali-

ty in the first place.  Landlords 

who rent to new LLC tenants 

may want to get a personal 

guarantee from the Compa-

nyõs managing member up-

front. 

2.  Breach of Fiduciary Duty.  

Breach of Fiduciary Duty is the 

most common cause of action 

in a lawsuit between mem-

bers.  A fiduciary duty is most 

easily explained by thinking 

about fairness.  A member 

who secretly competes with 

the Company and steals Com-

pany opportunities by divert-

ing them to another company 
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would usually be found to be breaching his 

fiduciary duties towards his other members.  

The essence of a fiduciary duty is that those 

who are in a fiduciary relationship (and not 

everyone is) must treat each other fairly. 

     Depending on where the LLC is formed a 

LLC Operating Agreement can limit or delete 

certain fiduciary duties.  A real estate devel-

opment LLC Operating Agreement, for exam-

ple, often allows the members to pursue oth-

er real estate development deals. 

3.  Right to the Books and Records.  Another 

source of friction in limited liability companies 

is when a Managing Member refuses to share 

financial information with another member.  

This often arises when the business or pro-

ject is experiencing financial difficulties but 

oftentimes it arises just because a know-it-all 

member is pestering and annoying the man-

ager about how to run the project.  Even if a 

member is annoying, he or she has the right 

to inspect the records. 

     An experienced partnership litigation at-

torney will bring a writ of mandate compelling 

the Company to allow an inspection of the 

books and records and seeking reimburse-

ment for all of the attorneysõ fees incurred in 

bringing the writ. 

4.  Derivative Lawsuits and Bonds.  Dissident 

members who sue the Company often bring a 

derivative action.  It is called ôderivativeõ be-

cause the injury is usually to the Company 

and not directly to the individual member.  In 

other words, if the injury complained of dam-

aged the value of the company as a whole, it 

is the Company that is damaged rather than 

a specific direct damage to an individual 

member.  Derivative actions arise when the 

Company itself refuses to bring suit and a 

plaintiff must sue ôin the name ofõ the Com-

pany. 

     When a dissident member brings a deriva-

tive lawsuit which the managers disagree 

with, the Company can seek a bond from the 

dissident member.  The idea is that if the 

Company has decided, using its business 

judgment, not to pursue a lawsuit and it can 

show the court that there is no reasonable 

possibility that the suit will win, the Court will 

require the plaintiff to post a bond.  This se-

curity will pay for the Companyõs attorneysõ 

fees at the end of the case.  This is a power-

ful tool in limited liability company litigation. 

We handle many types of LLC litigation. 

Limited Liability Company Litigation (Continued) 

In April (after Duke won the 2015 National Championship) I 

headed back to Duke University for my 25th reunion.  On the 

way I took a road trip from Fayetteville, Arkansas (top rightñSam 

Waltonõs second store) through Little Rock, Memphis, Nashville, 

the Great Smoky Mountains (left) and Asheville (the Biltmore 

Estate top left). 



     In a recent email I mentioned the idea of 

connecting by organizing lunches with a 

small group of professionals where we are 

intentional about discussing what we do and 

how we can help each other.  The response 

was tremendous and I promptly made a list of 

everyone who is interested in meeting new 

people and sharing their stories.  Then the 

press of business interfered.  Don t worry, I 

still have the list and hope to start organizing 

some  small lunches soon.  As Jack Welch 

reiterated at a recent talk, our goal should 

be to figure out and act on how we can go 

the extra mile for other people.  That is my 

commitment.                                                                    

   Laine 

This is the mind-set of the self-

made millionaire. 

     Self-responsible people are 

intensely result oriented.  They 

always take high levels of initi-

ative.  They volunteer for as-

signments and are always ask-

ing for more responsibility.  As 

a result, they become the most 

valuable and respected people 

in their organizations. 

     Hereõs a question:  If you 

were president of your compa-

ny for a day or were completely 

responsible for results where 

you work, what one change 

would you enact immediately? 

ñBrian Tracy 

Message from Laine Wagenseller...   
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See Yourself As Self-Employed 

other than yourself.  You are 

always self-employed.  You are 

always the president of your 

own personal service corpora-

tion, no matter where you might 

be working at the moment. 

     When you see yourself as 

self-employed, you develop an 

entrepreneur mentality, the 

mentality of highly independent, 

self-responsible, self-starting 

individuals.  Instead of waiting 

for things to happen, you make 

things happen.  You see yourself 

as the boss of your own life.  

You see yourself as completely 

in charge of your physical 

health, your financial well-being, 

your relationships and every 

other element of your existence.  

FROM NOW ON, accept complete, 

100 percent responsibility for 

everything you are and everything 

you will ever be.  Refuse to make 

excuses or to blame other people 

for your problems or shortcom-

ings.  Stop complaining about 

things in your life that you are not 

happy about.  Refuse to criticize 

other people for anything.  You 

are responsible.  If there is some-

thing in your life that you donõt 

like, it is up to you to change it.  

You are in charge. 

     The top 3 percent of Ameri-

cans see themselves as self-

employed, no matter who signs 

their paychecks.  The biggest 

mistake you can ever make is to 

think that you work for anyone 

I have been mentoring 5 high school students, four of 

whom applied to college this year.  They worked hard all 

year writing essays and preparing to become the first 

members of their families to attend college.  I am very 

proud of them as we work on becoming Great Men. 

Otto, a 2-year old 91 lbs Grand Pyrenees/ 

Golden Retriever mix out of the pound, is 

the newest member of the family. 

ôAwardedõ an honorary jersey 

for supporting the boysõ high 

school basketball team. 


